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Memorandum

To: Earl Nelson, DWR-DFM

From: Lisa Mangione, AECOM

CC: Kelly Briggs, DWR-DFM; Kip Young, DWR-DFM; Tony Danna, DWR-FESSRO; Terri
Gaines, DWR-FESSRO

Date: June 14, 2012

Subject:  Programmatic Permitting Strategy for the Lower Feather River Corridor Management Plan

This technical memorandum is a refinement of the February 9, 2011 Letter Report Regarding
the California Department of Water Resources Corridor Management Plan Permitting Strategy
(Phase 1 Letter Report) based on comments received from agency representatives and other
members of the Lower Feather River Corridor Management Plan (LFR CMP) Permitting
Subcommittee.

The Phase 1 Letter Report presented an array of potential mechanisms for securing
programmatic compliance with federal and state regulations, for maintenance and restoration
activities associated with the California Department of Water Resources (DWR) LFR CMP
from the Sutter Bypass to the Yuba River. However, at the time the Phase 1 Letter Report was
prepared, limited information was available regarding the maintenance and restoration
activities that would be included in the programmatic permits being sought for the LFR CMP.

The Phase 1 Letter Report has subsequently been refined through a three step process:
(1) develop a preliminary project description;

(2) determine additional information required for development of the final permitting
strategy; and

(3) revise the set of potential permitting mechanisms based on the preliminary project
description and input from the permitting agencies.

From the limited project information available, AECOM worked in collaboration with DWR and
the Permitting Subcommittee to develop a preliminary permitting project description that
identified the types of activities and the applicants that would be included in the LFR CMP
programmatic permits. This conceptual permitting project description is described below, and
was used as the basis for narrowing down the range of programmatic permitting options
presented in the Phase 1 Letter Report. The following conceptual permitting strategy outlines
the authorizations that would be required for the activities described in the preliminary
permitting project description, potential mechanisms for obtaining the associated permits, and
approximate permitting timelines.

The Permitting Subcommittee agency representatives have requested additional information,
as discussed below, to allow them to determine which of the available permitting mechanisms
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would be used by each agency to authorize the proposed activities. Some of this information
will be provided in the CMP document, based on the results of the hydraulic modeling. The
remainder of the information (conservation measures, routine maintenance project locations
and limits, etc.) will be provided by DWR. Once the detailed project information has been
submitted to the permitting agencies and they have responded with the selected permitting
approach, AECOM will prepare an LFR CMP permit strategy flowchart to be appended to the
LFR CMP document.

Please see Appendix A for definitions of the acronyms used in this memo.

PRELIMINARY PROJECT DESCRIPTION FOR
PROGRAMMATIC PERMITTING

The project description below was prepared in coordination with the LFR CMP Work Group
Permitting Subcommittee.

ACTIVITIES FOR PROGRAMMATIC PERMITTING

If possible, programmatic permits should provide authorization for the activities listed in this
project description that would be conducted by DWR, the California Department of Fish and
Game (DFG), the local levee maintaining agencies (Reclamation District [RD] 784, RD 1001,
Levee District 1, and Marysville Levee District), the Three Rivers Levee Improvement
Authority, and the Sutter Butte Flood Control Agency.

RESTORATION

» Enhancement
» removal of invasive species, and

» increase species density and diversity based on plant communities that occurred
historically at the specific location.

» Aquatic-type restoration, terrestrial-type restoration, wetlands-type restoration, and Bank
Swallow habitat creation [Note: each of these would have to be described in some detalil
to match historic topographic, hydrologic, and plant community conditions]. Restoration
may include earth moving to modify floodplains, create floodplain swales, or to remove
blockages to flow, and other enhancement and restoration to promote listed species and
other biological resources conservation and recovery. The restoration activity descriptions
for the permit applications would include:

+ optimal locations for each habitat type,
* anticipated acreage for each activity type,
» the impacts of implementing the various types of restoration, and

* how these impacts would be mitigated.
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Note: Restoration activities permitted under the LFR CMP would serve the purpose of
providing advance mitigation, possibly through the establishment of a Memorandum of
Understanding (MOU), in-lieu fee program, or umbrella banking instrument with regulatory
agencies. The MOU or other legal instrument would provide “safe-harbor like” ability to
maintain channel capacity for flood control and public safety needs provided the ecosystem
functions are kept above baseline.

ROUTINE MAINTENANCE

As defined in the January 2011 “Streambed Alteration Agreement Between California
Department of Fish and Game and the Division of Flood Management of the Department of
Water Resources for Routing Maintenance of Flood Control Projects by the Sacramento and
Sutter Maintenance Yards” [Routine Maintenance Streambed Alteration Agreement, RMSAA]).

“Routine maintenance work” means work performed regularly (approximately every 1to 5
years), as required to safely convey design flows and promote ecosystem functions, in the
stream zones within identified areas. DWR performs routine maintenance work to maintain the
functional and structural integrity of its facilities. Routine maintenance work includes, but is not
limited to, the following: removing debris, sediment, vegetation, rubbish, downed trees, and
other material that could obstruct the natural flow of water; controlling weeds, grasses,
emergent vegetation, and woody vegetation; maintaining restoration and mitigation areas;
controlling burrowing rodents, grouting rodent holes; dragging, track walking, and burning
levee slopes; repairing gates, barricades, and small structures; making repairs to control
erosion and stabilize banks; maintaining crown and toe roads as well as fire breaks; repairing
bridges and culverts; conducting minor geotechnical sampling, and other work necessary to
maintain the functional and structural integrity of DWR streams or DWR facilities.

NON-ROUTINE MAINTENANCE

» Large sediment and debris removal and placement (with defined areas for disposal, such
as a landside seepage berm, or on top of existing maintenance roads). The location,
guantity of material, and frequency of activity for anticipated sediment removal and
placement locations would be described in the programmatic permit applications.
Additionally, the environmental baseline conditions, potential impacts and mitigation
measures would have to be defined for each location where sediment is to be removed
and placed.

» Bank protection and levee erosion repairs. Note: Provisions similar to those applied to
DWR’s Small Erosion Repair Program Phase 1 projects could be applied to CMP erosion
repair activities, e.g., size limits, bioengineering design parameters and resource-specific
conservation measures.

Note: Recreation should be addressed in the CMP, but does not lend itself to programmatic
permitting. Most recreation facilities would be site-specific and would be built pursuant to
individual permits. DWR staff believe that including recreation in the programmatic permitting
would overly complicate the permitting process when individual permits would be a workable
alternative. Furthermore, DWR staff believe there will not be sufficient need for programmatic
permits for Agriculture, land use designation changes, and scientific research to justify
including them in the programmatic permitting for the CMP. Permits for the most part either
would not be needed or would be relatively easy to get, so complicating the programmatic
permitting process with these added elements would not be justified.
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ADDITIONAL INFORMATION REQUIRED FOR
DEVELOPMENT OF FINAL PERMITTING STRATEGY

In their comments on the project description presented above, the Permitting Subcommittee
agency representatives stipulated that further development of the permitting strategy would
require more detailed descriptions of the activities to be permitted, including:

>

>

Proposed project locations
Size: permanent and temporary impact areas (in acres and linear feet)
Anticipated frequency

Volume (in cubic yards) and types (e.g., soil, riprap, and grouting) of material that would be
excavated and/or used as fill material

Method used to conduct work (e.g., vegetation removal via mowing versus vegetation
removal via dozing)

Description of proposed habitat restoration activities, including restoration goals and
“targets” such as identification of species, life-stages, and habitat types to be addressed

What work would occur below the ordinary high water mark (OHWM)

Timing

List of any known conservation measures/parameters/thresholds that would be applied
(e.g., established work windows based on sensitive species needs, established project and
annual acreage, and linear impact thresholds)

Length of time the LFR CMP would be in effect

Length of time for which programmatic permit coverage would be sought

Statement acknowledging that while passive recreation would be allowed, the required
construction for recreation-related project activities (trails, fishing and boating access, etc.)
would not be included in the maintenance/restoration programmatic permitting project
description and would require project-by-project permitting

The planning, acquisition, development, and operation components of the scope of work
The precise location and boundaries of the LFR CMP, preferably on a topographic map

A clearly written statement of the project objectives, which should include the underlying
purpose of the project and a general description of the project’s technical, economic, and

environmental characteristics

The physical environmental conditions in the vicinity of the project

Agencies with regulatory authority over the proposed maintenance and restoration activities
include the U.S. Army Corps of Engineers (USACE) Regulatory Division, Central Valley
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Regional Water Quality Control Board (Central Valley RWQCB), DFG, U.S. Fish and Wildlife
Service (USFWS), National Marine Fisheries Service (NMFS), State Historic Preservation
Office (SHPO), California State Lands Commission (SLC), and Central Valley Flood Protection
Board (CVFPB).

This memo summarizes the regulatory mechanisms that could be used by the permitting
agencies to provide programmatic authorizations for the LFR CMP. It compares different
approaches to achieving regulatory compliance and is intended to document and facilitate
ongoing discussions between DWR and the agencies to determine the most appropriate
permitting strategies. These approaches have been developed based on a review of existing
permit programs and policies for similar permitting efforts, and through ongoing discussions
with agency representatives.

POTENTIAL PERMITTING MECHANISMS

This section presents the potential permitting mechanisms for federal and state authorizations
organized by agency. The array of mechanisms has been narrowed from the list provided in
the Phase 1 Letter Report, based on the preliminary permitting project description and input
from the permitting agencies. The final permitting strategy will be developed in collaboration
with the permitting subcommittee by identifying the most appropriate permitting mechanism for
each agency based on the additional information as described above.

FEDERAL AUTHORIZATIONS

U.S. ARMY CORPS OF ENGINEERS

CLEAN WATER ACT SECTION 404, RIVERS AND HARBORS ACT SECTION 10, AND NATIONAL
ENVIRONMENTAL PoLiCcY ACT

Section 404 of the Clean Water Act (CWA) prohibits the discharge of dredged or fill materials
into waters of the United States without USACE authorization. Section 10 of the Rivers and
Harbors Act of 1899 (RHA) requires USACE authorization for the construction of any structure
or work in or over any traditional navigable waters of the United States. Structures or work
outside the limits defined for navigable waters of the United States require a RHA section 10
permit if the structure or work affects the course, location, or condition of the water body. The
law applies to any dredging or disposal of dredged materials, excavation, filling,
rechannelization, or any other modification of a navigable water of the United States, and
applies to all structures, from the smallest floating dock to the largest commercial undertaking.
It further includes, without limitation, any wharf, dolphin, weir, boom breakwater, jetty, groin,
bank protection (e.qg., riprap, revetment, bulkhead), mooring structures such as pilings, aerial
or subaqueous power transmission lines, intake or outfall pipes, permanently moored floating
vessel, tunnel, artificial canal, boat ramp, aids to navigation, and any other permanent or semi-
permanent obstacle or obstruction. The USACE has indicated that, in addition to authorization
under CWA section 404, authorization under RHA section 10 would be required for activities
on the Lower Feather River downstream of the Marysville railroad crossing.

Based on input received on the Phase 1 Letter Report, USACE could develop a Regional
General Permit (RGP) for the LFR CMP, under the authority of CWA section 404 (33 U.S.
Code [USC] section 1344) and RHA section 10 (33 USC section 403), in accordance with
provisions of Regulatory Programs of the Corps of Engineers, 33 Code of Federal Regulations
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(CFR) section 323.2(h) for activities that are substantially similar in nature and cause only
minimal individual and cumulative environmental impacts.

An RGP is issued by a USACE district or division and authorizes a class of activities within a
geographic region that are similar in nature and have minimal individual and cumulative
environmental effects. Overall RGPs streamline the USACE permitting process by avoiding
the need to obtain separate permits on a project-by-project basis. To qualify for authorization
under an RGP permit, applicants must meet the general and special conditions established for
that RGP. Once an RGP is issued, applicants can use the permit, if the stated conditions are
met. RGPs typically require project-by-project notification to USACE, and USACE issues a
notice to proceed if the terms of the RGP are met. RGP processing timelines are difficult to
anticipate and are based on agency coordination and workloads; however, a 1- to 2-year time
frame from pre-application coordination to RGP issuance would be a reasonable expectation.

USACE has indicated that to determine whether development of an RGP may be considered
for the activities proposed, they would require more specific project information, as outlined
above. USACE may consider developing an RGP for the work; however, because of the
limited number of section 404 and section 10 permits that have been issued on the Lower
Feather River over the last several years for the types of activities proposed, the utility of an
RGP in decreasing USACE workload may be questionable. Additionally, it is unclear what
portion of the proposed activities would occur below the OHWM (the limit of USACE’s
jurisdiction in the Lower Feather River), and what portion of the activities occurring below the
OHWM would be regulated under either CWA section 404 or RHA section 10. USACE would
consider the potential frequency of use of an RGP in their determination of whether RGP
establishment would be warranted. Also, an RGP would not cover activities outside of
USACE'’s jurisdiction (i.e., above OHWM). As described below, for activities outside USACE’s
jurisdiction, DWR would be responsible to consult with the USFWS under section 10 of the
federal Endangered Species Act (ESA) of 1973, as amended (16 USC section 1531 et. seq.),
unless there is another federal nexus that would enable consultation under section 7.

For the proposed LFR CMP activities to be authorized by an RGP, the activities must result in
no more than a minimal impact to the aquatic system, both individually and cumulatively. An
RGP would include limits on the cumulative loss of waters resulting from permitted activities
allowed in a single year. Those limits would be defined by the type and location of the activity
and associated impacts. In general, the limit of the cumulative impacts likely would be between
1 and 10 acres, or may be defined instead by linear feet.

There would be a 5-year maximum time limit on any permits issued, regardless of type,
renewable at USACE’s discretion.

Compliance with federal regulations, including but not limited to those identified below, would
be documented by USACE and required before issuance of the RGP:

» ESA
» National Environmental Policy Act (NEPA)
» Section 106 of the National Historic Preservation Act (NHPA)

» Section 401 of the CWA-Note: 401 certification could be provided on a project-by-project
basis if the RWQCB does not certify an RGP
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» Bald and Golden Eagle Protection Act (BGEPA)
» Fish and Wildlife Coordination Act (FWCA)

» Magnuson-Stevens Fishery Conservation and Management Act (MSA) for Essential Fish
Habitat;

» Marine Mammal Protection Act (MMPA)

» Migratory Bird Treaty Act (MBTA)

U.S. FISH AND WILDLIFE SERVICE AND NATIONAL MARINE FISHERIES SERVICE

LFR CMP activities not regulated by USACE under either CWA section 404 or RHA section
10, and for which there is no other federal nexus, likely would require preparation of a Habitat
Conservation Plan (HCP) pursuant to section 10 of the ESA if those activities may result in
“take” of federally listed species or adverse modification of designated critical habitat. The ESA
section 10 and section 7 processes are addressed in detail under the discussion of USFWS
and NMFS authorizations below.

If an HCP was pursued for the LFR CMP, the CWA section 404/RHA section10 permit action
by USACE could be included as an additional element to be consulted on through the section
7 (internal) consultation conducted for the HCP. This would allow the USFWS and NMFS to
conduct one formal consultation that would incorporate the actions for the HCP and any
related and supportive federal actions into one biological opinion. The biological opinion
developed for the HCP also could incorporate the necessary biological analysis on the federal
action as well as the actions in the HCP to help eliminate duplication. Thus, the single
biological opinion issued by the Services could address both the federal action and the non-
federal action and would include an incidental take statement that authorizes any incidental
take by the federal agency and an incidental take permit that authorizes any incidental take by
the ESA section 10 permittee.

For maintenance and restoration activities regulated under CWA section 404 and/or RHA
section 10 that are not covered under an HCP, USACE would initiate ESA section 7, NHPA
and MSA consultations, and initiate coordination under the MMPA, MBTA and BGEPA as part
of the RGP permit process. Compliance with the FWCA could be achieved by preparation of a
FWCA report by USFWS; compliance with the MSA could be achieved through incorporation
of RGP special conditions requiring implementation of Essential Fish Habitat conservation
recommendations provided in the NMFS programmatic Biological Opinion (BO).

Some of the maintenance and restoration activities proposed for the LFR CMP may not fall
within USACE’s regulatory authority under CWA section 404 but may still be regulated under
RHA section 10. The Lower Feather River is considered a Navigable Water of the United
States and is therefore subject to regulation under RHA section 10 of the RHA in addition to
CWA section 404. Under RHA section 10, a broader range of activities are regulated than
under CWA section 404. Therefore, maintenance activities such as vegetation management,
which may not be subject to USACE jurisdiction under CWA section 404, may in some cases
be subject to regulation under RHA section 10.

There is another avenue which could be explored for a section 7 nexus. The Sacramento
River Flood Control Project Supplemental Operations and Maintenance (O&M) manuals that
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DWR and the local maintaining agencies use as directives for maintenance of the flood control
system may require initiation of section 7 consultation for development or revisions. If
development or revisions to the O&M manuals require discretionary action by USACE, this
could potentially provide a section 7 nexus for LFR CMP maintenance activities. This
possibility would need to be discussed with and evaluated by the USACE Construction
Operations Division and possibly by their Office of Counsel.

Compliance with the NEPA could be achieved by USACE through preparation of an
environmental assessment as part of the RGP process. Because issuance of an RGP would
require project-level and cumulative impacts to be minimal, a finding of no significant impact
would be anticipated. If through the environmental assessment USACE determined that the
project may result in significant environmental effects, preparation of an environmental impact
statement would be required for NEPA compliance.

ESA, FWCA, MSA, MMPA, MBTA, AND BGEPA

Once a fish or wildlife species is listed as endangered or threatened under the ESA, the act
prohibits anyone from taking the species. To “take” a species means to “harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”
Habitat modification or degradation that results in death or injury to listed species by impairing
behavioral patterns constitutes take. The ESA also prohibits the destruction or adverse
modification of designated critical habitat. Designated critical habitat encompasses areas that
are essential to the conservation of threatened and endangered species, and includes
geographic areas “on which are found those physical or biological features essential to the
conservation of the species and which may require special management considerations or
protection.” USFWS administers the ESA for terrestrial and freshwater species, and NMFS
administers the ESA for marine species and anadromous fish species. ESA section 7(a)(2)
requires federal agencies that are undertaking, funding, permitting, or authorizing actions to
consult with USFWS and/or NMFS to evaluate whether these actions would affect listed
species or designated critical habitat.

The formal section 7 consultation period is 135 days; however, this time frame may vary based
on agency workload. Based on this consultation, USFWS and/or NMFS may issue a BO,
stating whether or not the federal action would be likely to jeopardize the continued existence
of listed species or result in the destruction or adverse modification of critical habitat. Non-
jeopardy BOs include an incidental take statement, describing the amount of take that is
allowed to occur for otherwise lawful activities. BOs also include “reasonable and prudent
measures” that USFWS and/or NMFS believes are necessary and appropriate to minimize the
effects of the project, as well as terms and conditions to minimize incidental take or avoid take
altogether.

As part of the issuance of an RGP, which would constitute a federal nexus for at least a
portion of the project, USACE would initiate section 7 consultation with both USFWS and
NMFS. Federal action agencies may request multi-action or "ecosystem-based" programmatic
consultations. Programmatic consultations evaluate the potential for related agency actions to
affect listed and proposed species and designated and proposed critical habitat. Programmatic
consultations often are based on a federal agency’s proposal to apply specified standards or
design criteria to future proposed actions. Programmatic consultations can streamline the
section 7 consultation process because much of the effects analysis is completed one time up
front, rather than repeatedly for each separate action. Furthermore, because the programmatic
analysis incorporates the anticipated effects of the federal agency’s future projects, the
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process for completing consultation for future actions proposed under the programmatic
consultation may be shortened. Based on similar program-level authorizations throughout
California for efforts comparable in scale and complexity to the activities being considered
under the LFR CMP, it is anticipated that the consultation effort for the proposed maintenance
and restoration activities would result in a programmatic BO or a combined programmatic BO
and not likely to adversely affect letter from each of these agencies. The NMFS programmatic
BO would incorporate conservation recommendations for Essential Fish Habitat, to comply
with the MSA.

Coordination with USFWS and NMFS would include a discussion of potential impacts to any
species covered by the MMPA and the MBTA. The FWCA provides the basic authority for
USFWS involvement in evaluating impacts to fish and wildlife from proposed water resource
development projects, and also provides for input from other resource agencies, in this case
NMFS and DFG. USFWS likely would provide their comments in the form of an FWCA report.
NMFS likely would provide their comments by letter, in response to USACE’s request for
initiation of section 7 consultation. The concerns and/or recommendations of either agency
would be addressed as necessary through project modifications, conservation measures, or
other means. Once issued, the USFWS and NMFS section 7 authorizations likely would be
valid for a period of 5 years (i.e., for the duration of the RGP). At USACE’s request, USFWS
and NMFS (the Services) could review the project for reauthorization in 5 years, concurrent
with a proposed renewal of the RGP.

As indicated above, if it was determined that any of the LFR CMP activities was not within the
USACE’s RGP scope of analysis, if another federal nexus was not available, ESA compliance
would need to be achieved through preparation of an HCP, pursuant to ESA section 10. HCPs
are planning documents prepared by non-federal parties as part of an application for an
incidental take permit. An HCP assesses the impacts of a proposed action on species (which
may include federal and state-listed species and candidate species), proposes measures to
monitor, minimize, and mitigate these impacts, and analyzes action alternatives. On approval
of an HCP, the Services issue an incidental take permit, which allows the non-federal party to
legally proceed with an activity that otherwise will result in unlawful take of a protected
species. In addition to the incidental take permit, the Services complete a BO (internal) under
section 7 and finalize the NEPA analysis documents.

Although HCPs vary in scale and scope, they do provide an approach to address a set of
actions across a broad geographic region that evaluates impacts on a range of ecosystems,
habitats, and species. Just as the size, configuration, and location of HCPs varies, so does the
permit duration. The permit duration takes into account both the biological impacts resulting
from the proposed land use and economic developmental differences, and typically ranges
from 30 to 50 years.

The HCP development and permit processing phases do not have statutory time frames but
can be roughly estimated as taking 1-5 years in the Sacramento region. Based on discussions
with USFWS staff (Hobbs, pers. comm., 2010, 2011), it is conceivable that the LFR CMP could
qualify for a “low-effect” HCP. However, USFWS staff emphasized that low effect projects are
categorically excluded from NEPA, and questioned whether this may require that the projects
also be exempt from the California Environmental Quality Act (CEQA). Cases may exist where
projects that are not exempt from CEQA are nonetheless categorically excluded from NEPA.
To enable the formal screening process for a low effect HCP, DWR would need to provide a
list of proposed LFR CMP maintenance and restoration activities to USFWS and NMFS.
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The determination of whether an HCP qualifies for the low effect category must be based on
its anticipated impacts before implementation of mitigation. Low-effect HCPs are those
involving: (1) minor or negligible effects on federally listed, proposed, or candidate species and
their habitats covered under the HCP; and (2) minor or negligible effects on other
environmental values or resources. Low-effect incidental take permits are those permits that,
despite their authorization of some small level of incidental take, individually and cumulatively
have a minor or negligible effect on the species covered in the HCP. A timeline for low-effect
HCPs is difficult to estimate, but is expected to require less time for HCP development and
permit processing relative to a standard HCP. USFWS staff indicated that they are supportive
of the CMP approach and would attempt to facilitate timely HCP development for this effort as
their workload allows.

An LFR CMP Permitting Subcommittee meeting was held on November 15, 2011, to discuss
the HCP and NCCP processes and explore HCP and NCCP possibilities for the LFR CMP.
The subcommittee discussed the possibility of adding the LFR CMP onto the HCP/Natural
Community Conservation Plan (NCCP) currently being developed in Yuba and Sutter counties.
It was pointed out that timing issues could occur with this approach, as delays in the overall
HCP development would result in delays for LFR CMP authorization and implementation. DFG
recommended against joining an existing NCCP development effort. Development of a
separate HCP/NCCP for the LFR CMP area was determined to be a preferred approach. It
was emphasized that when multiple HCP/NCCPs exist in the same area, integration is
important. Consistent conservation strategies for species should be provided, although the
permitted activities are likely to be different. Ultimately, different plans covering the same area
cannot conflict in their coverage over the same habitat. DFG works with applicants to develop
NCCPs jointly with HCPs to provide one planning process and document. However, in some
cases, a local government may decide not to pursue the higher conservation standard of an
NCCP and to work instead with DFG to provide a state regional incidental take permit to
accompany the federal HCP. Thus, not all HCPs comply with NCCP standards, as described
in the Natural Communities Conservation Planning section below.

Whenever practical, the Services give consideration to programmatic or ecoregion
consultation with federal agencies that have major programs in the HCP areas, to facilitate
overall consultation and recovery actions for the species involved. This type of consultation
would involve programmatic review of the agencies' activities and would be most effective if
conducted simultaneously with development of the HCP. Such simultaneous consideration of
both federal and non-federal programs could (1) assist in assessing overall effects on a
species/group of species/ ecosystem from multiple actions; (2) result in a better determination
of the respective roles of all the parties in conserving the species/ecosystem, (3) assist in
determining the priority of all proposed actions for use of any "resource cushion" that may
exist, and (4) demonstrate that all parties are being provided equal consideration at equal
speed (programmatic consultations do not have applicants and are subject to mutually agreed-
on time frames).

SAFE HARBOR AGREEMENT

A Safe Harbor Agreement (SHA) is a voluntary agreement between private or non-federal land
owners and USFWS. NMFS does not issue SHAs. Under an SHA, a land owner enhances
their property in ways which benefit listed species and is issued a Enhancement of Survival
Permit under the authority of ESA section 10(a)(1)(A). This permit authorizes incidental take of
species that may result from actions undertaken by the landowner under the SHA, which could
include returning the property to the baseline conditions at the end of the agreement.
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Obtaining permits using an SHA is of limited applicability for DWR. Because an SHA can be
entered into only by the landowner, a maintaining agency with an easement for maintenance
(typical for DWR) cannot obtain an SHA. The agreement has to be initiated by the landowner.
An SHA typically takes 6—9 months to develop, although complex agreements may take
longer.

Use oF MOUSs FOR ESA COMPLIANCE

Previously established MOUs and associated BOs for the Yolo Basin Wetlands Project, the
Sacramento River National Wildlife Refuge, the Sacramento River and Feather River Wildlife
Areas, and the O’Connor Lakes Unit Riparian Restoration Project within the Feather River
Wildlife Area (DFG et al. 1994, USFWS and DFG 2004, DFG and DWR 2006, USFWS 2005)
have served as effective means of formally documenting interagency agreements to mutually
manage, restore, and enhance lands that contain facilities maintained for flood protection
purposes and also managed for fish, wildlife, and plants. These MOUs confirm the agencies’
commitment to approach authorization strategies for ongoing flood facilities maintenance in a
collaborative manner that both ensures adequate protection for sensitive aquatic and other
important fish and wildlife resources and minimizes flood-related risks to public safety.
Specifically, these MOUs clarify the agencies’ understanding, agreements, representations,
and commitments to resolving land management issues in areas where their maintenance and
management responsibilities overlap. It is anticipated that the agencies will continue to
collaborate to develop similar management and authorization strategies through establishment
of MOUs, programmatic authorizations, and other available regulatory mechanisms.

The MOU between USFWS regarding the Sacramento River National Wildlife Refuge and
DFG regarding the Sacramento River Wildlife Area and Feather River Wildlife Area and State
Parks Northern Buttes District regarding the Sacramento River State Parks (USFWS and DFG
2004) provided a creative mechanism for obtaining a section 7 nexus for ESA compliance for
otherwise non-federal activities. USFWS conducted an internal section 7 consultation whereby
a USFWS Refuge conducted a section 7 consultation on behalf of the MOU signatories. Based
on input by USFWS staff at recent LFR CMP meetings, there are legal implications with
internal section 7 consultations that have resulted in USFWS no longer supporting this option.

PRros AND CoONS OF ESA COMPLIANCE MECHANISMS FOR THE LFR CMP

Table 1 summarizes the pros and cons of the potential mechanisms for ESA compliance for
the LFR CMP. It is important to note that the table does not provide an exhaustive list of all the
pros and cons associated with each of the potential compliance mechanisms presented. The
pros and cons provided in the table are intended simply for purposes of comparison of the
ESA compliance mechanisms presented. The USACE 404/10 and USFWS and NMFS ESA
authorizations constitute the critical path authorizations for the LFR CMP. The USACE 404/10
and USFWS and NMFS ESA processes would best be accomplished in parallel.

Under the provisions of the ESA, the threshold requiring consultation with USFWS is lower for
section 7 than for section 10. Under section 7, federal agencies are required to consult with
USFWS if project activities “may affect” a listed species, whereas under section 10, non-
federal entities are required to obtain incidental take authorization if project activities would
result in take of a listed species or adverse modification of designated critical habitat. As
discussed above, a detailed description of the proposed LFR CMP maintenance and
restoration activities and avoidance and minimization measures is being developed as part of
the CMP document development and through ongoing coordination between DWR and
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AECOM. This detailed permitting project description will be submitted to USACE, USFWS, and
NMFS for their review and recommendations regarding the appropriate LFR CMP-specific

404/10, ESA authorization, and compensatory mitigation approaches.

Table 1
Pros and Cons of Potential Federal ESA Compliance Mechanisms

Potential ESA
Compliance
Mechanisms

Pros

Cons

Timeframe®

Section 7 Consultation

Statutory timeline exists

USACE conducts
consultation

Biological Assessment
(BA) preparation typically
less cumbersome than
Habitat Conservation Plan
(HCP) preparation

Requires federal nexus (e.g.,
404 permit)

Some Lower Feather River
Corridor Management Plan
(LFR CMP) activities may not
be covered and may require
HCP

Statutory time
frame:120 days from
initiation of consultation

HCP

Provides full coverage for
included LFR CMP
projects

May allow for integration
of waters of the United
States mitigation

Longer term permit than
via section 7 consultation

Provides coverage for
species that may be listed
during the life of the permit

Offers assurances of
compensation, coverage,
funding

No statutory timeline

High level of effort required for
HCP preparation/ authorization
(requires development of an
Implementation Agreement,
NEPA compliance, etc.)

Requires assured funding
(listed as a con because in
some cases DWR has not
been able to provide assured
funding for their compensation
projects)

Estimate: 1-5 years

Low-Effect HCP

Possibly less processing
time involved than
standard HCP

Less cumbersome
application process than
standard HCP

No statutory timeline

Project must be categorically
excluded under NEPA, which
may require CEQA exemption

Estimate: 1-2 years

Combined section 7
Consultation/HCP

NOTE: Section 7
consultation would be for
projects with a federal
nexus, HCP would cover
projects for which there is
no federal nexus

Provides full ESA
coverage for included LFR
CMP projects

No statutory timeline for HCP

Would require preparation of
BA and HCP; involves
coordination with two branches
of USFWS (USFWS has
indicated they would make
sure this effort was
consolidated)

Estimate: 1-5 years,
assuming standard HCP
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Table 1
Pros and Cons of Potential Federal ESA Compliance Mechanisms
Potential ESA
Compliance Pros Cons Timeframe®
Mechanisms
Modify existing “2004 Provides nexus for section | Requires USFWS to agree to | Estimate: 9 months
Memorandum of 7 consultation provide federal nexus via (does not include BO
Understanding” (MOU) to internal section 7 consultation |amendment)
include LFR CMP Potentially less time-
consuming than HCP Would require amendmentto | BO amendment: 135 days
NOTE: USFWS is no 2005 BO, which would require |from initiation of
longer supporting this preparation of a BA consultation
option
Establish new MOU Provides nexus for section | Requires USFWS to agree to | Estimate: 1 year
(similar to USFWS and 7 consultation provide federal nexus via (does not include section 7
DFG 2004 MOU) to internal section 7 consultation |consultation)
provide nexus for section | Potentially less time-
7 consultation consuming than HCP Section 7 consultation:
120 days from initiation of
NOTE: USFWS does not consultation
support this option

This table does not provide an exhaustive list of all pros and cons associated with each of the potential
compliance mechanisms presented. The pros and cons provided in the table are intended simply for
purposes of comparison of the ESA compliance mechanisms presented.

! The timeframe estimates included in this table are rough timelines provided simply for purposes of comparison. Timeframes

can vary substantially based on agency workloads and staffing abilities, as well as DWR’s ability to prepare and coordinate
review of required supporting documents.
Source: Data compiled by AECOM in 2012

STATE AUTHORIZATIONS

CALIFORNIA ENVIRONMENTAL QUALITY ACT

Projects by public agencies and private entities that are subject to discretionary approvals by
government agencies must go through the environmental review process required by CEQA.
CEQA defines a project as any activity that “may cause either a direct physical change in the
environment, or a reasonably foreseeable indirect physical change in the environment” (Public
Resources Code section 21065). Projects potentially entailing discretionary approvals include
activities directly undertaken by a public agency; activities supported, in whole or part, through
financial assistance from public agencies; and activities that involve the issuance of a lease,
permit, license, certificate, or other entitlement.

Consequently, a certified CEQA document is required for issuance of a section 401 water
quality certification by the RWQCB or State Water Resources Control Board (SWRCB),
streambed alteration agreement (SAA) by DFG, 2081 Incidental Take Permit from DFG if one
is required, Master Lease from the State Lands Commission, and National Pollutant Discharge
Elimination System (NPDES) permit or waiver from the RWQCB. A CEQA document also is
required before DFG approval of an NCCP. Therefore, regional/programmatic permitting is
greatly facilitated by related CEQA documents providing well-substantiated impact analyses
and clearly defined and implementable avoidance, minimization, and mitigation measures.
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It is anticipated that either a mitigated negative declaration (MND) or programmatic
environmental impact report (PEIR) would be an appropriate CEQA document for the LFR
CMP. Achieving CEQA compliance through an MND may be more limiting than a PEIR in that
some of the proposed maintenance activities may not “fit” under an MND but may be
adequately addressed under a PEIR.

As the designated lead agency, DWR would identify and prepare the appropriate CEQA
document that would identify the scope of the project and probable environmental impacts
associated with proposed maintenance and habitat restoration activities, as well as the
aggregate and cumulative impact of the project to the extent that these impacts can be defined
and are not speculative. In addition to providing CEQA coverage for 401 certification,
streambed alteration agreement, Master Lease, NPDES permit, and California Endangered
Species Act (CESA) permit (if needed), the CEQA document would provide an avenue for
integration of management of cultural resources required for NHPA section 106 and would
address potential program-level impacts to state-listed species, water quality, and lands within
the SLC’s jurisdiction.

In general, an MND can be completed in 4-9 months, depending on the complexity of the
project and the timing of finalization of the project description. The anticipated time frame for
preparation of an MND for the LFR CMP is approximately 9 months; completion of a PEIR for
the LFR CMP is anticipated to take 12—18 months; these time frames may vary substantially,
based on numerous factors such as agency workload and coordination requirements.

STATE HISTORIC PRESERVATION OFFICE

NATIONAL HISTORIC PRESERVATION ACT SECTION 106

NHPA section 106 requires federal agencies to take into account the effects of their
undertakings on historic properties, and afford the Advisory Council on Historic Preservation a
reasonable opportunity to comment. USACE would be required to comply with section 106 for
issuance of an RGP, as this federal action would constitute an undertaking within the meaning
of the implementing regulations for section 106 (Title 36, CFR Part 800.16[y]). For the
proposed project, USACE and SHPO could execute a programmatic agreement (PA) using the
process defined in 36 CFR Part 800.14 to satisfy compliance with section 106. This process
allows deferred identification and management of cultural resources under an agreement
document (36 CFR Part 800.4[b][2]). On execution (signing and approval) of the programmatic
agreement by the consulting parties, section 106 is deemed complete for the purpose of
permits and authorizations dependent on the section 106 process (36 CFR Part
800.14[b][2][iii]). Therefore, execution of the programmatic agreement would satisfy section
106 sufficiently to allow USACE to issue an RGP for the project and would allow DWR and
USACE to either mitigate in advance of disturbance or defer identification and management of
historic properties until specific sites required maintenance or habitat restoration.

The programmatic agreement would provide a process for performing an inventory of cultural
resources within maintenance and restoration sites as they were identified, evaluating those
resources, and resolving adverse effects on significant resources (historic properties). Notice
would be required to other potential consulting parties, such as the interested public (local
historic preservation organizations) and Native American tribes. USACE would provide notice
by letter, identifying the nature of the federal action and inviting these parties to consult in
development of the programmatic agreement. Coordination with other federal agencies
providing permits and authorizations for the project would be performed to ensure that the
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programmatic agreement identified these other undertakings, providing a unified compliance
framework for section 106 for the project. The programmatic agreement would be valid for 5
years and could be renewed, at the discretion of USACE and SHPO, concurrent with renewal
of the RGP.

Time frames for PA development vary, depending on the level of tribal and agency
coordination required. Based on time frames for PA development for other projects in the
region, development and execution of a PA for the LFR CMP is anticipated to be completed in
3-12 months. However, this time frame may vary substantially based on numerous factors,
such as agency workload and coordination requirements.

CENTRAL VALLEY REGIONAL WATER QUALITY CONTROL BOARD
CLEAN WATER ACT SECTION 401

Applicants seeking a federal permit under CWA section 404 also must obtain Water Quality
Certification from the RWQCB, in accordance with CWA section 401. In California, the U.S.
Environmental Protection Agency (EPA) has delegated authority to the RWQCBSs to issue 401
certifications. Section 401 certification of the RGP would provide another level of streamlining
to the LFR CMP. However, if the RGP is not certified under section 401, each maintenance
and restoration project carried out under the RGP would require separate section 401
certification before initiation of project activities.

The RWQCB could develop a section 401 water quality certification to authorize the LFR CMP
under CWA section 401, in tandem with the USACE’s RGP. Central Valley RWQCB staff have
indicated that programmatic water quality certifications issued by the Central Valley RWQCB
typically have covered routine maintenance activities that fall within a specific threshold. They
have requested that additional information be provided to allow the RWQCB to determine
specific thresholds on the restoration, routine maintenance, and non-routine maintenance
activities proposed under the LFR CMP for consideration of a programmatic water quality
certification. Clarification has been requested regarding:

» proposed project locations;

» linear feet and anticipated frequency of levee repair activities to maintain levee structural
integrity;

» Vvolume (in cubic yards) and anticipated frequency of sediment removal activities;

» areal extent and anticipated frequency of vegetation removal and revegetation activities;
and

» any habitat restoration activities, as related to waters of the United States and/or state,
including created, restored or enhanced wetlands, riparian areas or streambeds.

In addition to information provided elsewhere in this memo, the RWQCB has requested that
the project description be expanded to include:

» the planning, acquisition, development and operation components of the scope of work;

» the precise location and boundaries of the LFR CMP, preferably on a topographic map;
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» a clearly written statement of the project objectives, which should include the underlying
purpose of the project, and a general description of the project’s technical, economic and
environmental characteristics; and

» the physical environmental conditions in the vicinity of the project.

Issuance of the 401 water quality certification would require completion of the final CEQA
document. The RWQCB or SWRCB would be a responsible agency under CEQA. In acting on
issuance of the 401 certification, the RWQCB or SWRCB would rely on the CEQA document
to prepare and issue its own findings regarding the project, and to decide whether or not to
issue a water quality certification. A draft 401 certification would be circulated for 30 to 60 days
for public review and comment. An additional 60 days may be required to schedule a Board
meeting, if necessary. The 401 certification likely would be effective for 5 years, and may be
renewed at the RWQCB or SWRCB'’s discretion, concurrent with renewal of the RGP.

Time frames for 401certification vary but would be anticipated to coincide with the associated
USACE RGP processing timelines.

CLEAN WATER ACT SECTION 402

CWA section 402 prohibits certain discharges of stormwater containing pollutants, except in
compliance with a NPDES permit (Title 33 USC sections 1311 and 1342(p); also referred to as
CWA sections 301 and 402[p]). The CWA authorized EPA to delegate NPDES permit program
authority to state governments, enabling states to perform many of the permitting,
administrative, and enforcement aspects of the NPDES program. In California, the SWRCB
has been authorized to implement the NPDES program, with EPA retaining oversight
responsibilities.

Under California’s NPDES program, projects that disturb 1 or more acres of soil or projects
that disturb less than 1 acre but are part of a larger common plan of development that in total
disturbs 1 or more acres, are required to obtain coverage under the state’s general permit for
discharges of stormwater associated with construction activity (SWRCB Order No. 2009-0009-
DWQ NPDES General Permit No. CAS000002, Waste Discharge Requirements for
Discharges of Storm Water Runoff Associated with Construction and Land Disturbance
Activities) (Construction General Permit). Construction activity subject to this Construction
General Permit includes clearing, grading, and disturbances to the ground such as stockpiling
or excavation.

The Construction General Permit requires the development and implementation of a Storm
Water Pollution Prevention Plan (SWPPP). The General Permit describes the elements that
must be contained in a SWPPP as including (1) a site map(s) showing the construction site
perimeter, existing and proposed buildings, lots, roadways, storm water collection and
discharge points, general topography both before and after construction, and drainage
patterns across the project; (2) a list of best management practices (BMPs) that will be used to
protect storm water runoff and the placement of those BMPs; (3) a visual monitoring program,
a chemical monitoring program for “non-visible” pollutants to be implemented if there is a
failure of BMPs; and (4) a sediment monitoring plan if the site discharges directly to a water
body listed on the 303(d) list for sediment.

If construction site compliance is not covered under a 401 water quality certification, an
NPDES 402 permit is required. Based on requirements associated with the Construction
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General Permit and discussions with the Central Valley RWQCB (Raley, pers. comm., 2010;
Mubhl, pers. comm., 2009), if grading for a routine maintenance or restoration project was over
1 acre, filing a Notice of Intent (NOI) under the construction general permit would be required.
To streamline the Construction General Permit authorization process for LFR CMP routine
maintenance and restoration projects, RWQCB staff suggested that they would consider
approval of a “generic” SWPPP for the LFR CMP. Under this strategy, DWR would develop a
generic SWPPP with standardized BMPs for all routine maintenance and restoration projects.
A draft version of the SWPPP would be submitted to the RWQCB for comment. Once the
RWQCB determined the generic document met the SWPPP requirements, the generic
SWPPP could be submitted on a project-by project basis with a project-specific NOI and check
for the required NPDES permit filing fee. The RWQCB indicated they generally would be able
to turn around a Notice of Applicability to use the General Construction Permit in such cases in
approximately 10 days from receipt of the NOI.

PORTER-COLOGNE WATER QUALITY CONTROL ACT

Under the Porter-Cologne Water Quality Control Act (Porter-Cologne), waters of the state fall
under the jurisdiction of the SWRCB and RWQCBSs. The Porter-Cologne broadly defines
“‘waters of the state” as well as the term "discharge of waste." Waters of the state include any
surface water or groundwater, including saline waters, within the boundaries of the state.
Discharges of waste include fill, any material resulting from human activity, or any other
"discharge" that may directly or indirectly impact waters of the state. This jurisdiction includes
waters (including wetlands and isolated wetlands) that the USACE deems to be isolated or
non-jurisdictional. For waters of the state not subject to section 404, the SWRCB and RWQCB
would authorize impacts by issuing a waste discharge requirement (WDR) or, in some cases,
a waiver of WDR, with or without special conditions. The RWQCB also may issue a WDR in
addition to a water quality certification, under section 401.

Porter-Cologne allows SWRCB to adopt statewide water quality control plans or basin plans.
Each basin plan sets forth water quality standards for surface water and groundwater, as well
as actions to control non-point and point sources of pollution to achieve and maintain these
standards. RWQCBs must prepare and periodically update water quality control basin plans.
Basin plans are the RWQCB's master water quality control planning document.

The LFR CMP would include a description of how the activities proposed under the plan would
be consistent with the September 2009 Water Quality Control Plan for the Sacramento and
San Joaquin River Basins (Basin Plan), including, but not limited to, how water quality
standards and beneficial uses would be achieved or improved by the implementation of any
activity covered under the LFR CMP and by the LFR CMP in its entirety.

CALIFORNIA DEPARTMENT OF FISH AND GAME
LAKE AND STREAMBED ALTERATION PROGRAM

California Fish and Game Code section 1600 requires notification to DFG before conducting
activities that will substantially obstruct or divert natural flow of state waters; substantially
change or use materials from a bed, bank, or channel; or deposit materials into a river, stream,
or lake. Potential mechanisms for authorizing the proposed LFR CMP maintenance and
restoration activities under section 1600 include development of a Master SAA, a Long-Term
SAA, or an MOU or Memorandum of Agreement (MOA) between DFG and DWR.
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DFG'’s past and current approaches to authorization for DWR maintenance efforts in the lower
Feather River include a 2003 MOU for maintenance of flood control projects in the
Sacramento River and Feather River Wildlife Areas (DFG and DWR 2003 [this MOU covers
additional waterways outside the lower Feather River]) and an SAA for routine maintenance of
flood control projects by the DWR Sacramento and Sutter Maintenance Yards (DWR Routine
Maintenance Streambed Alteration Agreement [RMSAA]), which became effective on January
6, 2011 (DFG 2011). The 2011 DWR RMSAA is a type of MOA and outlines a project-specific
approval process whereby DWR provides detailed notification to DFG before conducting
routine maintenance. This allows DFG to review DWR’s proposed maintenance work to
ensure that the work fits within the parameters and covered activities of the RMSAA and
confirm that the work does not adversely affect fish and wildlife resources. Additionally, an
annual report is submitted to DFG, summarizing the work completed that year.

Based on discussion with DFG staff (Barker, pers. comm., 2011), use of the existing RMSAA
would require an amendment to (1) incorporate any LFR CMP activities outside the existing
RMSAA coverage area, (2) to incorporate any new maintenance or restoration activities not
covered under the existing SAA, (3) to incorporate provisions pertaining to CEQA compliance
(the existing SAA is for CEQA-exempt projects) and (4) to incorporate local maintaining
agencies and other non-DWR users. DFG staff explained that only minor changes to the
existing RMSAA could be accommodated by an amendment, and that adding Local
Maintaining Agencies (LMAs) and restoration contractors would not be considered a minor
change. An MOU or MOA could be developed for the LFR CMP and used to increase the
efficiency of the process for compliance with section 1600 using the current RMSAA as a
reference.

The benefit of an MOU or MOA approach as compared to other types of SAAs is that this
approach could allow for use by local maintaining agencies and other LFR CMP partners who
would “apply” to DWR for authorization to conduct LFR CMP work under the MOU or MOA.
DWR would perform an initial screening of the notifications to ensure that they fit within the
covered activities, conditions, and certified CEQA document of the MOU or MOA before
forwarding the notifications to DFG for approval and issuance of an individual SAA on a much
shorter timeline than if the LMA or other LFR CMP partners notified DFG directly. DFG staff
pointed out that this also would allow LMAs and other LFR CMP partners to utilize DWR
biologists to perform any required preconstruction surveys, as the LMAs often do not have
staff biologists or funding to hire biological consultants.

Another vehicle for flood management activities to comply with section 1600 would be a
Master SAA. Under this type of agreement, DFG would maintain authority over the SAA
process and be notified before beginning a new project under the agreement. A Master SAA
allows DFG to assess the potential impacts of a project on a case-by-case basis and
determine the specific avoidance and minimization measures for the species that may be
present in the location of the project. In addition, conditions may change on an annual basis,
such as occupation by nesting raptors that were previously absent from a project area. It also
allows DFG to regularly ensure that conditions of the Master SAA are being implemented.

The timeline for executing a Master LSAA, a Long-Term LSAA, an MOU, or an MOA between
DFG and DWR is difficult to anticipate, but can be roughly estimated to take approximately 12
months to 18 months, depending on DFG and DWR workloads. DFG staff have indicated that
this timeline could be much shorter if the CEQA document clearly defines the scope of work
and DFG and DWR continued to work together through the LFR CMP Work Group.
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Executing a California Fish and Game Code section 1600 authorization mechanism would
require certification of CEQA compliance; DFG would be a responsible agency for CEQA
compliance. In acting on issuing a section 1600 authorization, DFG would rely on the CEQA
document to prepare and issue its own findings regarding the project, and to decide whether
or not to grant section 1600 authorization.

LSAA’s have a standard, 5-year expiration, with an option to renew once for an additional 5
years. Long-term LSAA’s can be issued for periods longer than 5 years. An MOU or MOA can
be made effective until terminated in writing by either signatory party. The individual (project-
specific) agreements issued through the MOU or MOA are likely to have the standard 5-year
expiration with an option to renew once for an additional 5 years.

CALIFORNIA ENDANGERED SPECIES ACT

The CESA prohibits activities that will result in “take” of state-listed and candidate species
without prior DFG authorization through an Incidental Take Permit. California Fish and Game
Code section 86 defines take as the act or attempt to “hunt, pursue, catch, capture, or kill.”
DFG may authorize take of state-listed and candidate species though the issuance of an
Incidental Take Permit (ITP), pursuant to Fish and Game Code sections 2081(b) and 2081(c)
and California Code of Regulations (CCR) 14(6)(1).

Under the 2011 RMSAA, no provisions exist for take of state-listed species. (The 2011
RMSAA basically renewed the provisions of the 2006 Routine Maintenance Agreement.) The
2011 RMSAA incorporates timing restrictions intended to avoid adverse impacts to fully
protected species or listed under CESA. The 2011 RMSAA also stipulates that DFG may
impose additional measures on the maintenance work covered under the 2011 LSAA, if DFG
determines such conditions are necessary to protect a fully protected or listed species from
harm. Thus, DFG has ensured through provisions in the 2011 RMSAA that, with
implementation of recommended conservation measures such as appropriate project timing
and other avoidance measures, take (as defined under CESA) of state-listed species would be
avoided. On this premise, if a similar type of programmatic SAA was developed for the LFR
CMP, an MND or PEIR prepared pursuant to CEQA could address potential impacts to all
state-listed species with potential for occurrence within the project area, and would include
avoidance and other conservation measures to avoid and/or minimize project-related effects
on state-listed and candidate species, thus avoiding the need for a take permit from DFG.
During project implementation, if DFG determined that a particular maintenance or restoration
activity could result in take under the state definition, that project would no longer qualify for
authorization under the programmatic LSAA. In such cases, DFG would be consulted on an
individual project basis and a California Fish and Game Code section 2081 Incidental Take
Permit for the individual maintenance or restoration activity would be pursued. However, this
approach would not align with the goals and objectives of the corridor approach, and CEQA
analysis would be required for each project seeking to obtain a 2081 ITP. DFG staff highly
recommended that if an HCP is considered for the LFR CMP, an NCCP is simultaneously
pursued for CESA compliance to ensure coverage for all future projects by signatories to the
plan (DWR, LMAs, etc.)

CESA compliance may be obtained through the use of Consistency Determinations, ITPs, or
NCCPs. California Fish and Game Code section 2080.1 states the requirements and
procedures for a 2080.1 Consistency Determination. A Consistency Determination may be
obtained from DFG when a BO has been issued by USFWS and/or NMFS pursuant to an ESA
section 7 consultation (incidental take statement) or ESA section 10(a) incidental take permit.
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DFG must determine that the conditions specified in the federal incidental take statement or
permit is consistent with CESA for species that are listed under both ESA and CESA. Ifitis
determined that the federal incidental take statement or permit is not sufficient for compliance
with the CESA, then a state ITP may be required, under section 2081(b).

CESA coverage also may be obtained through an NCCP, which is a regional programmatic
approach to CESA compliance, provided that both the species and the activity are covered by
the NCCP (see Natural Community Conservation Planning, below).

A 2081(b) permit is preferable to a 2080.1 Consistency Determination because a BO issued by
USFWS and/or NMFS does not allow DFG to add conditions to the federal incidental take
statement/permit and BO. Furthermore, the 2080.1 take prohibition only can be used for
species that are listed under the federal ESA and CESA, and cannot be extended to species
that are listed by the state but are not afforded protection under the federal ESA. DFG staff
have indicated that a consistency determination is not a likely route for CESA compliance for
the LFR CMP, as state-listed species are present that are not dually listed as federally
threatened or endangered.

A 2081(b) permit authorizes take that is incidental to an otherwise lawful activity as long as the
impacts of the authorized take are minimized and fully mitigated. Measures to minimize and
fully mitigate these impacts must: (1) be roughly proportional in extent to the impact of the
taking on the species; (2) maintain the applicant’s objectives to the greatest extent possible;
(3) be capable of successful implementation; and (4) have adequate funding implement and
monitor compliance.

DFG has 30 days to determine whether a 2081 permit application is complete. DFG then has
another 90-120 days (depending on whether DFG is a responsible or lead agency under
CEQA) to complete a substantive review of the permit application; these time frames are
extendable to 150-180 days, respectively, with written notice. However, these time frames are
discretionary. If DFG does not act within this time frame, CESA’s take prohibition is not
suspended and proposed permits do not become effective by operation of law.

NATURAL COMMUNITY CONSERVATION PLANNING

DFG administrates the NCCP program, pursuant to sections 2800-2835, with the primary
objective of conserving natural communities at the ecosystem level while accommodating
compatible land use. DFG may issue an ITP authorizing the take of species covered in an
NCCP, pursuant to section 2835 of the NCCP Act of 2003. An NCCP may provide a
mechanism for programmatic CESA coverage.

DFG works with local governments and other applicants to develop NCCPs jointly with
USFWS HCPs (see above) to provide one planning process and document. In some cases,
local government decides not to pursue the higher conservation standard of NCCPs and works
with DFG to provide a state regional incidental take permit to accompany the federal HCP.
Thus, not all HCPs comply with NCCP standards. The NCCP development and permit
processing phases do not have statutory time frames but can be roughly estimated as taking 1
to 5 years to complete in the Sacramento region. NCCPs vary in duration, from approximately
35 to 50 years.
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SAFE HARBOR AGREEMENTS

DFG operates a SHA program pursuant to the requirements of the California State Safe
Harbor Agreement Program Act (section 2089.2 of the California Fish and Game Code). The
program is similar to the federal SHA program and encourages landowners to enhance habitat
for threatened and endangered wildlife while providing incidental take coverage. A SHA may
provide a mechanism for CESA coverage for the LFR CMP. Because DFG has issued few
SHAs, it is difficult to provide a timeline for approval. The state SHA program has the same
limitations for use by DWR as described above for federal SHAs. Only the landowner, not an
easement holder, can initiate an SHA.

Pros AND CoONS OoF CESA COMPLIANCE MECHANISMS FOR THE LFR CMP

Table 2 summarizes the pros and cons of the potential mechanisms for CESA compliance for
the LFR CMP. It is important to note that the table does not provide an exhaustive list of all
pros and cons associated with each of the potential compliance mechanisms presented. The
pros and cons provided in the table are intended simply for purposes of comparison of the
CESA compliance mechanisms presented. Additionally, the pros and cons listed in the table
are specific to the LFR CMP and do not necessarily extrapolate to other programs or projects.

Table 2
Pros and Cons of Potential CESA Compliance Mechanisms®

Potential CESA Compliance

. Pros Cons Timeframe2
Mechanisms
2081 Incidental Take Requires less effort and No coverage for fully protected | 30 days for adequacy
Permit time than NCCP species determination, and 90-120
development days to complete
Does not provide means of consultation, although often
Can be amended without | coverage for multiple takes longer as permit
amending a biological applicants. requires review by both
opinion (BO) DFG region and
Requires CEQA compliance headquarters
(listed as a con because of a
potentially longer time frame Estimate: 6-8 months
and additional cost)
2081 Consistency Lower level of effort for Requires ESA BO or Habitat 30 days after issuance of
Determination applicant compared to Conservation Plan (HCP) BO/HCP
2081 ITP or NCCP
processes Only provides CESA coverage

for dually listed species
Does not require CEQA
compliance BO mitigation requirements are
often not appropriately defined
for CESA purposes

DFG cannot add conditions to
the federal consultation

In BOs, plants are only
included if the action
jeopardizes them, which is
inconsistent with CESA

Incidental take must be fully
mitigated, which can be a
higher “bar” than under ESA
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Table 2
Pros and Cons of Potential CESA Compliance Mechanisms®
Potential CESA Compliance Pros Cons Timeframe2

Mechanisms

No coverage for fully protected
species

Does not provide means of
coverage for multiple users

Mitigation for jointly-listed
species cannot proceed thru
(most) mitigation banks for the
time being due to recent policy
decisions by DFG

N